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NOTE AND COMMENT 51 

Statutes Regulating the Practice of Medicine— Osteopathy.— 
In a former number of the Review, an attempt was made to explain the 
status of the osteopathist under sfatutes regulating the practice of medicine, 
I Michigan Law Review, p. 309. Since that note was written, at least two 
cases upon the subject that merit attention have appeared. The most recent 
is Hayden v. State, decided by the supreme court of Mississippi, March 2, 
1903, 33 Southern Reporter, 653. The defendant, an osteopathist, was 
indicted for practicing as a physician without having first obtained a license 
so to do. It appeared upon the trial that in treating diseases he did not use 
any drug or medicine, but depended entirely for his results upon "manipulat- 
ing scientifically the limbs, muscles, ligaments and bones which were press- 
ing on the nerves of the blood supply"; that for such services he received 
pay. The defendant was convicted and fined. The act under which the 
proceeding was taken provided that the practice of medicine should mean "to 
suggest, recommend, prescribe, or direct for the use of any person, any 
drug, medicine, appliance or agency, whether material or not material, for 
the cure, relief or palliation of any ailment or disease of the mind or body, or 
for the cure or relief of any wound or fracture or other bodily injury or 
deformity, or the practice of obstetrics or mid-wifery, after having received, 
or with the intent of receiving therefor, either directly or indirectly, any 
bonus, gift, profit or compensation." The supreme court held that the 
defendant was improperly convicted, basing its reversal of the judgment 
below upon the proposition that that language of the act under which the 
conviction was secured, was not such as to indicate the legislative intent to 
have been to include osteopathic treatment. It was claimed by the prosecu- 
tion that the words "appliance or agency" were sufficiently broad and gen- 
eral in their meaning to include the practice of osteopathy. In reply to this 
the court said: "Our attention has been called to no statement of osteopathic 
treatment in "all the literature upon this subject which characterizes the treat- 
ment of an osteopath of his patient as an appliance or agency. There is an 
incongruity in such application of such words. Osteopaths themselves do not 
speak of their manipulation of the nerves, ligaments, bones and other parts 
of the human body as being agencies or appliances of any sort or in any 
sense. In any strict and proper use of such words, they cannot be so denom- 
inated. ... It appears to us that our legislation upon the subject of the 
practice of medicine has been framed by the allopaths to suit their views of 
the medical art, and with the laudable design of excluding from the practice 
the unskillful and the ignorant; and it was not intended to set up a universal 
standard of therapeutics from which none could depart." The Ohio statute, 
before its amendment in 1900, was substantially similar to the Mississippi 
statute, particularly in its use of the word "agency," and the case of State 
v. Liffring, 61 Ohio St. 39, which was decided before the statute was amended, 
was cited as an authority for the views of the Mississippi court. While the 
case is undoubtedly an authority for the conclusion of the court, it is worthy 
of note that the reasoning of the Ohio court was based upon the proposition 
that the word "agency," as used in the Ohio statute, was limited by the 
associated words "drug" and "medicine," and that nothing could be 
regarded as an "agency" that did not partake in some way of the general 
character of a drug or medicine and that was not similar in its use. 
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In State v. MacKnight (Oct. 21, 1902), 42 Southeastern Reporter, 580, it 
was held that the :steopathist was not obliged to obtain a license to practice 
medicine and surgery, in accordance with the requirements of the statute of 
North Carolina, in order to follow his calling in that state. The statute pro- 
vided that any person who should begin the practice of medicine or surgery 
in that state for fee or reward, without having first obtained a license 
according to the act, should not only not be entitled to recover his fees 
for services rendered, but should also be guilty of a misdemeanor, and upon 
conviction thereof should be fined. The jury returned a special verdict, in 
which it appeared that the defendant advertised himself as a doctor prepared 
to treat all acute and chronic diseases successfully without drugs or medi- 
cines; that he had numerous patients whom he treated by manipulation, 
kneading, flexing, and rubbing of the body, and by the application of hot 
and cold baths, and by prescribing rules for diet and exercise; "that the 
defendant was engaged in the general practice of osteopathy, and professed 
to effect the cure of diseases by the practice of that science; that he also 
practiced hypnotism and suggestion under hypnotism, such as deep breath- 
ing, and magnetic healing, and the like, for the purpose of effecting a cure 
and restoring his patients to sound bodily health." The court below being 
of the opinion that the defendant was not guilty, under the facts found, 
ordered his discharge. In sustaining the judgment, the supreme court held 
that one cannot be said to practice medicine and surgery, as contemplated by 
the statute, who uses neither drugs, medicine, nor surgery; that the object of 
the legislature in the enactment of the law was the regulating of the practice 
of medicine and surgery as those terms are ordinarily understood ; that the 
practice of medicine, as is generally known, involves the use of medicines 
and drugs for the purpose of alleviating suffering and curing disease, while 
the practice of surgery, as every one understands, calls for the performance 
of operations by the use of surgical instruments and appliances ; that ' ' it was 
entirely proper for the legislature .... to prescribe the qualifica- 
tions of the persons who might be intrusted with the performance of these 
very important duties." It was argued by counsel that osteopathy was not a 
science and that the practitioners of it were imposing upon the people. "Of 
that," said the court, "we, judicially speaking, know nothing. It is not 
found as a fact in this verdict. We only know that the practice of osteopathy 
is not the practice of medicine or surgery, as commonly understood, and 
therefore it is not necessary to have a license from the board of medical 
examiners before practicing it. If it is a fraud and imposition, and injury 
results, the osteopath is liable both civilly and criminally. Certainly ' baths 
and diet ' could be advantageously prescribed to many people. Rubbing is 
well enough, if the patient is not rubbed the wrong way. The real complaint 
is that osteopaths restrict themselves to these remedies, and do not resort to 
drugs and surgery ; but that very fact establishes that they do not violate the 
law requiring a license to practice medicine and surgery." The court dis- 
posed of the argument that the defendant was a practitioner within the statute 
because he advertsied himself as a " doctor ' ' by suggesting that he held a 
diploma from a college of osteopathy that bestowed that title upon him, and 
indulging in the following facetious comments : ' ' There are many kinds of 
doctors besides doctors of medicine,— as doctors of laws, doctors of divinity, 
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doctors of physics, and veterinary doctors, and others still. Besides in this 
country, so far, at least, as titles go ' honors are easy.' We know from com- 
mon knowledge that druggists' clerks are ordinarily addressed as ' doctor,' 
justices of the peace are usually called ' judge,' and a teacher of the saltatory 
art always styles himself 'professor,' while 'Yarborough House colonels' 
and ' honorables ' by courtesy of like tenor are almost as ' Thick as autum- 
nal leaves that strew the brooks in Vallombrosa. ' Certainly the courts can- 
not abate a man as a nuisance because some one gives him, or he gives him- 
self, a title." 



Precedents. — The authority of precedent is a necessity in our system of 
jurisprudence. It is an underlying, fundamental principle of the common 
law, and it has served to define and in a sense to control the jurisdiction of 
our equity tribunals. It is what has given to the common law its stability 
and to equity its form and substance. While this is true, the growth and 
expansion of the common law and the adaptation of equitable principles to 
new conditions have involved to some degree the breaking down of the notion 
that precedent constitutes the life and authority of the law. Courts are neces- 
sarily to a great extent the slaves of precedent, and yet they often feel that 
justice demands a radical departure from what has been regarded as settled 
doctrine. It is unusual, however, for a judge in a court of last resort to 
indulge in so emphatic a denunciation of precedent as did Justice Lumpkin, 
of the supreme court of Georgia, in Rogers et al v. French, 19 Ga. 316. The 
opinion from which the language given below is taken, was written in 1856. 
What would be the language of Justice Lumpkin if he were writing to-day? 

" Is not such reasoning from the mouth of such a judge well calculated to 
inspire the hope that the day is not distant when all precedents will be 
abolished, and every case be tried by an enlightened tribunal upon its own 
merits? To such a consummation the world must, from the necessity of the 
case, to say nothing of its policy, sooner or later come; for the world will 
not contain the law books that will be written, much less will lawyers and 
judges, with their stinted income, be able to buy them. Necessity will become 
the mother of justice in this case, as she is said to be generally of invention. 
Would that some Caliph Omar would arise to apply the torch to all the reposi- 
tories of legal learning throughout the globe! Precedent! Precedent! This 
is the vampire that is forever draining the very life blood of justice. Give 
the books of reports as fuel for baths. They will contribute much more to 
the health, happiness, and convenience of the people than as at present 
employed." 



